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DISCHARGE OF EMPLOYEE FOR REFUS- 
ING TO ABANDON LABOR ORGANIZA- 
TION. 





The Kansas Supreme Court, by a major- 
ity of three to two, has lately affirmed a 
conviction for attempted coercion of an 
employe into an agreement to withdraw 
from a labor union. State v. Coppage, 125 
Pac. 8. 


This holding involved sustaining the con- 
stitutionality of a statute making it a mis- 
demeanor for any employer or his agent 
to coerce, require, demand or influence any 
employe “not to join or become or remain 
a member of any labor organization,”’ etc. 


The gist of* the statute is that no em- 
ployer shall notify an employe or an appti- 
cant for employment that his employment 
continuing or beginning is conditioned upon 
his not being-a member of any labor or- 
ganization, because the majority opinion 
admits that the well-settled rule in that state 
and by unanimity of decision in the federal 
supreme court and other states is, that no 
statute which forbids the refusal to employ 
or the discharge from employment of a 
laborer for belonging to a labor union can 
be constitutional. 


But the majority urges that the statute 
in question is saved by a distinction which 
seems far from being reasoned out with 
clearness. For example, the opinion says: 
“The employer may discharge an employe 
for the reason that the employe belongs tc 
a labor union, or for the reason that he be- 
longs to a particular church, or to any 
church, or for any reason, or from mere 
whim without assigning any reason, and the 
employe is equally free to quit his employ- 
ment. Yet an employer has no constitu- 
tional or inherent right to coerce or compel 
his employe to make any contract or agree- 
ment, written or verbal, which he does not 





wish to make, whatever may be the condi- 
tion or purpose.” 


The trouble with this excerpt is that it 
takes for granted that the legislature may 
create a sort of duress that has no recogai- 
tion under constitutional right. We say that 
one may make any condition he pleases as 
a condition precedent to his employing or 
continuing to employ another, and, con- 
trariwise, that an employe may do the same 
as to his being employed or continuing to 
be employed. 

How may it be raised into an offense for 
an employer to tell an employe that he is 
going to exercise his lawful rights for a 
specified reason? Who is harmed? What 
difference is there between telling an em- | 
ploye before his discharge that he will be 
discharged for belonging to a labor union 
and telling him afterwards hat he has been 
discharged for that reason? And how ma, 
any man be punished for confessing that 
he has committed a lawful act? 

The minority opinion says: “After read- 
ing the majority opinion, members of labor 
unions may rest for a time under the delu- 
sion that the legislature, in the exercise of 
the police power, has reached out its strong 
arm to shield the laboring man from the at- 
tempts of his employer to deprive him of 
the right to become and continue a member 
of labor unions, and that the construction 
placed by the court has made the legisla- 
tion effective, but a perusal of formet 
decisions of this court (citing them) will 
cause the delusion to disappear.”. These 
decisions hold that no statute may interfere 
with an employer's right to discharge for 
any reason or for any whim he chooses, 

This dissenting opinion cites many cases, 
two of them dealing with exactly similar 
statutes, in square conflict with the major- 
ity opinion and, in its concluding sentences, 
it says; “What would be said of an attempt 
by the legislature to make it a crime for 
members of labor organizations to coerce 
an employer into an agreement to discharge 
all non-union workmen as a_ condition 
precedent to remaining in its service? That 
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would clearly be an unwarranted interfer- 
ence with the liberty of the members of 
such organizations to fix the terms upon 
which they would agree to continue to work 
and would deprive them of a right guar- 
anteed by the Constitution of the United 
States as well as by the state constitution. 
And yet such a statute would be simply 
the reverse of the one now under consid- 
eration, and would be no more repugnant 
to the constitutional provisions against de- 
priving persons of liberty of contract.” 


We believe we would not enjoy, were we 
a judge, having our opinion pilloried in 
such a convincing way as is done by the 
dissenting opinion in this case, and, in ad- 
dition, to know that the only thing accom- 
plished, in the way of judgment, is to im- 
pose a fine, which no one in the future will 
be foolish enough to incur, because the stat- 
ute may so easily be avoided. 


Let us suppose one wishes to enforce a 
rule against an employe belonging to a 
labor union and he questions an applicant 
and ascertains he is a member of a labor 
union and, thereupon, he tells him he will 
not employ him for that reason. There- 
upon the employe says he will quit the 
union and the employer then employs him. 
There nothing is gained by the statute, be- 
cause the employe proposes to quit the 
union, 


Or suppose, having employed a laborer, 
he discharges him, and the employe is told 
on inquiry this is the reason, then again 
we see the employe may make the proposi- 
tion, and the statute is thus reduced to a 
brutum fulmen. 


It seems a pity that all courts do not 
speak out boldly on this kind of legislation, 
instead of presenting dead-sea apples to la- 
boring men and thus help to bring courts 
into deserved contempt. At the same time, 
they foment trouble between labor and 
capital. For example, it is as hard to un- 
derstand how any court could see that sus- 
taining the statute in question would be of 
any practical benefit, as to understand the 





distinction the majority opinion attempts to 
draw. 


There is, however, a view suggested by 
this opinion which may be worthy of con- 
sideration. It is within the police power, 
that the exercise of the right by labor to 
organize should not be hampered or dis- 
couraged by any counter-organization, just 
as much as it is in the interest of society that 
one’s religious rights should not be militated 
against by combination. 


Therefore, it occurs to us that, notwith- 
standing a particular employer may not 
have his constitutional right to employ or 
discharge without restriction impaired, yet 
it may be within police power to declare, 
that no two or more employers may com- 
bine, in agreement, to refuse employment 
to one because he belongs to any lawful or- 
ganization, and make this general, and not 
single out labor organizations so as to make 
the legislation special and given as a sort of 
sop to a particular class. 








NOTES OF IMPORTANT DECISIONS 





CARRIERS OF PASSENGERS—PASSEN- 
GER ON EXCURSION TRAIN STABBED BY 
RIOTOUS PASSENGER.—The facts in the 
case of Spires v. Atlantic & Coast Line R. Co., 
75 S. C. 950, decided by Supreme Court of 
South Carolina, show that plaintiff was stabbed 
by a fellow passenger. The train was an excur- 
sion train running from Augusta, Ga., to Sum- 
ter, S. C., and soon after leaving there were 
demonstrations of drunkenness and violence 
on the part of seven or eight passengers, which 
increased until the condition of a riot was 
reached. Some of the passengers appealed to 
the crew and efforts were made to quell the 
disturbance, but it was believed that had force 
been attempted the disorder would have been 
increased instead of allayed. The court argu- 
ed that as the disturbance began so soon the 
train could have been run back or the police 
authorities of the towns appealed to through 
which the train passed. The court said: “Be- 
sides, it is a matter of common knowledge that 
disorder is to be anticipated on excursion 
trains such as this was; and when a railroad 
company chooses to run such a train for its 
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own profit it is its duty to provide a police 
force adequate to protect passengers from any 
disturbance, which due precaution requires 
that it should anticipate.” A verdict for plain- 
tiff was affirmed, the court thinking that “the 
law on this subject is too well established to 
require discussion.” 


There is a well-settled distinction in regard 
to passengers by regular trains and those rid- 
ing in cabooses of freight trains even though 
the fare is the same. It would seem also, that 
there should be some difference as to risk be- 
tween passengers on excursion trains and oth- 
er passengers, especially where excursion 
rates are charged. If “it is a matter of com- 
mon knowledge that disorder is to be antici- 
pated on excursion trains,” do passengers as- 
sume that risk? It is also a matter of com- 
mon knowledge that an ordinary train crew 
could not suppress that disorder. 

The railroad in this case was impaled on the 
horns of a dilemma. If it ejected passengers, 
by assistance of police in the towns it passed 
through, it took the risk of violating passen- 
gers’ rights, and, if it did not do this, it be- 
came responsible for a risk assumed by the 
plaintiff—or a risk the jury might have con- 
cluded he assumed. 





ATTORNEY AND CLIENT—ATTORNEY AS 
CO-CONSPIRATOR WITH HIS CLIENTS.—In 
tae case of Baird v. United States, 196 Fed. 778, 
decided by the Eighth Circuit Court of Ap- 
peals, plaintiff in error was convicted of con- 
spiracy “to subornation of entrymen to commit 
perjury in connection with entries of public 
lands.” 

Judge Hook, speaking also for Sanborn and 
Adams, C. JJ., says the following: “It is urg- 
ed that his connection with the transactions 
was merely that of an attorney at law practic- 
ing his profession. The evidence justifies the 
contrary view; but even members of the bar 
have no professional right to counsel, advise 
or assist others to violate the laws of the 
United States. .They may properly defend them 
when charged with having committed crime, 
but in its prospective or current commission 
there is no privilege or immunity. All are 


equally amenable to the laws, lawyers as well 


as laymen.” 


It strikes us as somewhat remarkable that 
a court should express itself so very, very dis- 
passionately in reference to such a claim. 

This generates the thought that possibly 
there was a doubt on this subject which need- 
ed to be settled. It would have seemed more 





satisfactory had the court have informed the 
public that it had stopped counsel in the pre- 
sentation of such a claim as being dishonoring 
to its dignity to listen to it, and equally un- 
ethical on the part of counsel to proffer it. 
Though a court be a “passionless intellectual- 
ity,” it should condemn trifling in its pres- 
ence. 








NOTES OF RECENT DECISIONS IN THE 
BRITISH COURTS. 





There were large sums at stake in an ac- 
tion by a broker against a shipbuilding com- 
pany for commission for the sale of several 
large steamers. Evidence was led at great 
length and the case went through all the 
courts. Here we can only state briefly the 
points of interest. They were: (a) Prima facie 
a bargain by the agent of a purchaser to take 
a commission from the seller is corrupt; (b) 
the onus is on the agent to show the knowl- 
edge and consent of or ratification by his prin- 
cipals; (c) it is not within the ordinary pow- 
ers of a director to promise a commission, and 
(d) if an agent fail to negotiate a sale to a 
purchaser he is not entitled to commission al- 
though the same person afterwards purchases 
independently. 

In Bills of Lading a very common clause is 
that which incorporates by reference the 
Charter Party under which the ship is sailing, 
the words usually being “paying freight with 
other conditions as per Charter Party.” These 
words have been the subject of a series of de- 
cisions and generally speaking the result has 
been that they do not bring into the Bill of 
Lading all the conditions of the Charter Party 
but only such as are germane to or ejusdem 
generis with freight. To the long list of de- 
cisions on the point there now falls to be add- 
ed another. A Bill of Lading provided that 
goods should be delivered to the shipper or 
his assigns “he or they paying freight for the 
said goods with other conditions as per Charter 
Party.” The Charter Party contained an Ar- 
bitration Clause. At the end of the voyage 
the shipowners had occasion to sue the Bill of 
Lading Holders for demurrage and the latter 
maintained that action was excluded by the 
Arbitration Clause of the Charter Party 
which they argued had been incoroprated by 
reference into the Bill of Lading by the clause 
just quoted. The court ‘held, however, that 
the terms of the Bill of Lading were insuffi- 
cient to incorporate the arbitration clause of 
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the Charter Party which could only be done by 
clear and explicit language. 


Though preference shares have been for a 
long time in existence the question which came 
before the Court of Appeal in Will v. The In- 
dia Lunkah Plantation Co., 56 S. J. 648, had to 
be heard without the benefit of any precedent. 
The preference shares of that company were 
entitled according to the resolution under 
which they had been issued to a cumulative 
preferential dividend of 10 per cent. The 
company became very prosperous and was in 
a position to pay not merely the preferential 
dividend but a large amount besides. The 
question therefore arose: Were the preference 
Shareholuers entitled to anything beyond 10 
per cent? The court found that they were not, 
adopting as the ground of their decision the 
opinion given by Mr. Palmer in his “Company 
Precedents” where, speaking of the right of 
preference shareholders to participate in sur- 
Plus profits he says: “Whether there is or is 
not such a right depends on the terms of the 
articles. It is generally assumed that when 
the preference shares are given a fixed prefer- 
ential dividend at a specified rate, that impli- 
edly negatives any right to any further divi- 
dend.” 


When a shareholder has been induced to 
take shares by fraud or other false represen- 
tations he can if he does so timeously, apply 
to have the register of the company rectified 
by having his name deleted and his money re- 
funded to him. He has also the remedy of an 
action of damages, if he has sustained damage, 
against the parties who fraudulently induced 
him to take the shares. Practically speaking 
the latter remedy comes into play When the 
company goes into liquidation, the former 
when it is a going concern. The document 
that figures prominently in all such actions is 
the prospectus, is it true or false?. In a recent 
action for rectification of the Register it was 
averred that a Surveyor’s Report embodied in 
the Prospectus contained false statements. 
The court dismissed the action as irrelevant 
on the ground that the prospectus itself and 
not the report set forth in it formed the basis 
of the Contract with Pursuer and there being 
no misstatement in the Prospectus the action 
failed. We may at once say that we hope this 
judgment will be appealed and reversed. The 
principle it lays down we cannot but consider 
to be not only wrong in itself but to furnish 
an excuse for all manner of misleading pros- 
pectuses. Diregtors should be held to have 
adopted and be responsible for a report which 
they embody in the prospectus unless they 


| make it clear to the public that they take no 
responsibility for it. 


A banker to whom money is paid to the 
credit of his customer’s account at his custom- 
er’s request in mistake of fact is not in a bet- 
ter position than his customer would be and is 
not entitleu to hold it if his customer would 
under the circumstances have been bound to 
refund it had it been paid to him direct. The 
appellant in Kerrison vy. Glyn Mills & Co., 
(House of Lords decision) was under a con- 
tract of “standing renewable credit’ with 
Kessler & Co., a New York firm of bankers, 
that they should from time to time honor the 
drafts of a certain mining company up to £500. 
After each such occasion the appellant was to 
pay in ihe amount of such dratfs to the respon- 
dents’ London bank to the credit of Kessler & 
Co., but he did so in anticipation of certain 
drafts. At the date of the payment Kessler & 
Co. had unknown to the appellant committed 
an act of bankruptcy and were no longer able 
to honor the corresponding drafts. The ap- 
Pellant sought repayment of the sum lodged 
by him in the respondents’ bank, but they 
claimed to retain it as against the indebted- 
ness of Kessler & Co. to them. It was held 
that the respondents were bound to pay the 
amount to the appellant the amount having 
been paid by him before it was legally due and 
under a mistake of fact as to the solvency of 
Kessler & Co. 


A testatrix directed her Trustees to pay the 
whole free income of her estate to her hus- 
band during his life and at his death to pay 
over her whole estate to her brother a domi- 
ciled American. She specially authorized her 
trustees to retain the securities in which her 
estate was invested at the time of her death 
or to alter and vary them and to invest in 
similar securities and with regard to her 
American Securities she expressed the desire 
that her trustees should be guided by the ad- 
vice of a certain American Trust Company and 
she further gave her trustees power to invest 
in any American Security approved of by the 
said trust company. The trustees were being 
sued by parties who claimed interest in the 
estate and a question arose as to the proper 
place to keep the trust securities. The court 
held that the trustees might in the ordinary 
course of administering the trust keep the 
American securities in America. 

DONALD MACKAY. 


Glasgow, Scotiand. 








XUM 





XUM 





Vox. 75 


CENTRAL LAW JOURNAL. 367 








PROTECTION OF LABORERS AND 
MATERIALMEN ON _ FEDERAL 
PUBLIC WORKS. 








Coincident with the exemption from suit 
of the United States, as sovereign, except 
with their consent, is the freedom of pub- 
lic property from the right of lien. It re- 
sulted, therefore, that, prior to 1894, per- 
sons who supplied labor and material for 
the construction of public works, had no 
security for payment, except by suit 
against the contractor or sub-contractor 
with whom they were in direct contractural 
relation. On the 13th of August of that year 
an Act of Congress was approved which 
required that thereafter every person en- 
tering into a formal contract with the 
United States for the construction of a 
public building, or public work, or for the 
repair of a public building or public work, 
should give the usual penal bond with the 
additional obligation that the contractor 
should promptly make payment to all per- 
sons supplying him with labor and ma- 
terials in the prosecution of the work pro- 
vided for in such contract (28 Stat. L. 
278). 


The words “formal contract” excluded 
from the operation of this law the agree- 
ments for small amounts, differing in the 
different departments of the government, 
which consisted only of a bid and accept- 
ance. The phrase “usual penal bond” re- 
ferred to that usually taken by the gov- 
ernment as a matter of business precau- 
tion, and was only statutory in a few 
isolated cases, there being no law on the 
subject generally. The passage of the act 
above mentioned has resulted, however, in 
the taking of bonds with all formal con- 
tracts, not only for the protection of la- 
borers and materialmen, but for the safe- 
guarding of the interests of the United 
States. 


This act further provided that any per- 
son supplying the contractor with labor or 
materials for the prosecution of the work, 
for which payment had not been made, 





might, upon furnishing affidavit to that 
effect to the department under the direc- 
tion of which the work had been done, - 
be furnished with a certified copy of the 
contract and bond, upon which he should 
have a right of action, in the name of the 
United States, for the amount of his claim. 
It has been held, however, that this meth- 
od of obtaining the bond and contract is 
not jurisdictional.* 

This act was simple in its language, but 
like many simple laws it has been the sub- 
ject of much judicial construction. One 
of the most important questions was to 
what extent the rights of the United States 
were affected when third persons were 
given participation in the benefits of their 
securities. On this point it was determined 
that the government had no priority, but, 
in case of deficiency, must prorate with 
other creditors? It will be observed that 
no time for bringing suit by creditors is 
fixed by this act, and it was found that 
the penalty of the bond might be exhaust- 
ed before the government loss, if any, be- 
came fixed. An amendatory law was 
therefore passed, which was approved Feb- 
ruary 24, 1905. (33 Stat. L. 811). 


Under this new law priority was re- 
served to the United States, which, alone, 
might sue within six months after “com- 
plete performance and final settlement” of 
the contract. In such suit other creditors 
were given the right to intervene and to 
prosecute their claims to final judgment, 
but subject to the priority of the claim and 
judgment of the United States. In this 
connection it has been held that the pe- 
riod of six months is jurisdictional,? and 
that both the performance and settlement 
must have occurred,‘ and the work con- 
templated by the contract must have been 


(1) Title Guar. & Tr. Co. v. Puget Sound 
Works, 163 Fed. 168. 

(2) United States v. Heaton, 124 Fed. 699; 
App. 128; Fed. 414; United States v. American 
Surety Co., 135 Fed. 78. 

(3) Stitzer v. United States, 182 Fed. 513; U. 
S. use Gibson Lumber Co. v. Boomer, 183 Fed. 
726. 

(4) Stitzer v. U. S., supra. 
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completed, it not being permissable to 
bring suit after six months from the stop- 
page of work by the bonded contractor, 
who defaulted, and whose work was fin- 
ished by the government.® 


The right of the claimant to sue after 
six months is not restricted by the pro- 
visions of the contract requiring subse- 
quent repairs, or the reservation by the 
government of a specified sum for one 
year after acceptance of work.’ 


To those cognizant of the government 
methods of accounting, this term “final 
settlement” is of clear import, and it does 
not imply final payment. When an audit- 
or states an account with a creditor of the 
government, he is said to “settle” it. In 
the Act of July 31, 1894, under which the 
accounting system of the Treasury Depart- 
ment was reorganized (28 Stat. L. 162), it 
is provided, for instance, in section 8, that 
balances which may be certified by the 
auditors “upon the settlements of public 
accounts,’ shall be conclusive upon the 
executive branch of the Government; that 
any person “whose accounts may _ have 
been settled” may, within a year, obtain a 
revision by the Comptroller; and that the 
Secretary of the Treasury, in the Govern- 
ment interest, may “suspend payment” and 
order a re-examination of the account. 
That the phrase “final settlement” in the 
Act of 1905 does not relate to payment, 
was evidently the view of the court in the 
Winkler case, supra, where it used it 
synonymously with the phrase “ascertain- 
ment of the liability of the surety to the 
United States.” The direct judicial deter- 
mination of this point is important, as from 
this time of final settlement runs the limi- 
tation of independent action by creditors, 
in suits not instituted by the United States. 

Under this Act of 1905 this time for 
bringing suit by a creditor is limited to 
one year after performance and final set- 
tlement, and in such suit other creditors 
may intervene and have their claims ad- 


‘ 
(5) U. S. use Watson Flagg Co. v. Winkler, 
162 Fed. 397. 





judicated, for it is further provided that 
there shall be but one creditor’s suit on 
such a bond, ‘The time for intervention 
must be within one year after settlement, 
in such a suit, but there is no such limit 
for intervention in suits brought by the 
Government. It is also provided in this 
later act: 


That in all suits instituted under the pro- 
visions of this act, such personal notice of 
the pendency of such suits, informing them 
of their right to intervene as the court may 
order, shall be given to all known creditors, 
and in addition thereto notice of publication 
in some newspaper of general circulation, 
published in the State or town where the 
contract is being performed, for at least 
three successive weeks, the last publication 
to be at least three months before the time 
limited therefor. 

This last clause evidently means within 
three months before the time limited for 
intervention; that is three months before 
the end of the year after final settlement. 
But it is not clear whether the advertise- 
ment and notice are necessary to give the 
court jurisdiction of the case. A referee 
did so decide in the Southern District of 
New York, and judgment was entered for 
the defendant, from which no appeal has 
been taken, but there is no reported case 
on the subject. There is, of course, no way 
for the court to order the notice and pub- 
lication, unless the case is called up by the 
claimant’s attorney, and there is no specific 
requirement that the court’s instructions 
shall be asked. If this notice and adver- 
tisement should be decided to be jurisdic- 
tional, it would require creditors to bring 


suit after the six months period has ex- 


pired, and at least three months and three 
weeks before the end of the year. 

Under the Act of 1894 it was held that 
any State court,® and the Federal court in 
the district in which the defendant resid- 
ed,’ has jurisdiction of a creditor’s claim. 


(6) U. S. Ex rel. James B. Clow & Sons Vv. 
Illinois Sur. Co., 195 Fed. 306. 


(7) United States v. Henderlong, 102 Fed. 2. 
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The question as to whether the United 
States were the real or nominal plaintiff, 
as affecting the jurisdiction of the circuit 
courts on claims below $2,000, was: various- 
ly decided at circuit,s but the Supreme 
Court held in favor of the former.® 


Under the Act of 1905, the jurisdiction 
is exclusive in the Circuit Court of the 
United States in the district in which the 
contract is performed, and this has been 
transferred to the District Court by the 
abolition of the circuit courts by the Judi- 
ciary Code. In the District of Columbia, 
the Supreme Court of the District has 
powers of the Federal district courts (D. C. 
Code, sec. 61). This exclusive jurisdic- 
tion applies as well to suits brought by the 
United States solely to enforce claims of 
private creditors, as to a suit brought by 
such creditors to their own use in the name 
of the United States, but because of this 
limitation on jurisdiction, the defendants 
may be served in any district in which they 
may be found.’° 


It will be noticed that the exclusive juris- 
diction above mentioned is only in cases 
brought by private creditors, and does not 
affect suits by the United States on these 
bonds for default in the performance of 
the contract; the Government sues as a 
party to the bond, and not by virtue of the 
act, and may sue wherever it can get juris- 
diction of the other parties. In the Con- 
gress Construction case the sureties were 
individuals who did not reside in the dis- 
tricts where the work was done. The cred- 
itors could not get jurisdiction of them 
under the act, and the United States at- 
tempted to assist them by a suit in which 
the Government had only the nominal in- 


(8) Davidson Marble Co. v. U. S. use of Gib- 
son, 213 U. S. 10. 

(9) As real plaintiff—Mullin v. U. S., 109 Fed. 
817; U. S. v. Churchyard, 132 Fed. 82; U. S. v. 
Axman, 152 Fed. 816. As nominal plaintiff—vU. 
S. v. Henderlong, 102 Fed. 2; U. S. v. Barrett, 
135 Fed. 189; Burrell v. U. S., 147 Fed. 44. 


(10) U.S. use Kenyon vy. U. S. Fid. & Guar. 
Co., 204 U. S. 349. 


terest that there had been a default in the 
contract because the labor and material 
claims had not been paid, although the 
work had been fully performed. This situa- 
tion could not have arisen with corporate 
surety, because, under another act of Aug- 
ust 13, 1894 (28 Stat. L. 279), permitting 
these corporations to be accepted as sole 
surety, it is required that a process agent 
must be appointed to accept service in each 
judicial district in which they do business, 
and no such corporation is, in practice, ac- 
cepted as such surety until it shall have 
appointed such a process agent in the dis- 
trict in which the work is to be done. The 
extension of the right of process by this 
decision seems to have been a piece of judi- 
cial legislation not covered by the statute, 
but clearly equitable; curiously enough it 
was not suggested on the briefs. 


The Act of 1894 did not apply to a bond 
executed before its passage, and the same 
is true as to that of 1905, it having been 
held that the State court retained jurisdic- 
tion of a suit on a bond executed prior to 
February 24, 1905,% and that the limita- 
tions of the latter act as to time for com- 
mencing suits did not apply,’? nor the limi- 
tation to the circuit court in the district in 
which the work is done.** 


The foregoing covers the questions of 
procedure under these acts. The extent of 
the relief to be granted has also been the 
subject of extended consideration. It was 
held at circuit that, under the Act of 1894. 
the contractor’s bond was not liable for the 
wages of a subcontractor’s laborer or me- 
chanic, or for material furnished by a sub- 
contractor’s materialman.‘* The change in 
the law in 1905 was not such as to make 


(11) U. S. v. Congress Construction Co., 222 
U. S. 199. 

(12) Sears v. Mahoney, 66 Fed. 860. 

(18) U. S, use Standstead Co. v. U. S. Fid. & 
Guar. Co., 78 Vit. 445. 

(14) U. S. Fid. & Guar, Co. v. U. S. use Gris- 
com Spencer Co., 178 Fed. 692;U. S. use Van 
Sciver Co. v. U. S. Fid. & Guar. Co., 178 Fed. 721; 
U. S. use Gen. Elec. Co. v. Schofield Co., 182 Fed. 





1 240; aff. 187 Fed. 98. 
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these decisions inapplicable to it. But in 
1906 the Supreme Court overturied this 
doctrine, by its decision in U. S. of Hill v. 
American Surety Company (200 VU. S&S. 
197). It was there held that material was 
as well “supplied” to a contractor, if fur- 
nished through one to whom he had con- 
fided a portion of the work, as subcon- 
tractor, as if to the contractor directly, 
and that if the act were strictly construed 
so as to limit the claimants to those in di- 
rect contractual relations with the prin- 
cipal bonded contractor, it would result in 
taking away the protection which Congress 
evidently intended to give to all persons 
who contributed of their work or goods to 
the performance of the contract. The rea- 
soning of the opinion is such that a claim 
may be established for any work or ma- 
terial into the performance of the con- 
tract, no matter how far removed the claim- 
ant may be in contractual relation from 
the contractor. The court was undoubted- 
ly influenced in its decision by the fact that 
it was dealing with a compensated surety, 
which was not, under its holdings, entitled 
to the benefit of the rule strictisimi juris. 


This decision has resulted in great hard- 
ship to solvent contractors, and to the sure- 
ties of insolvent ones, for the bond is not 
released by the payment to the subcon- 
tractor by the contractor, nor until the ulti- 
mate person who has furnished the labor 
and material has been paid. This was the 
determination of the court in the subse- 
quent case of Mankin v. United States use 
Ludowici-Celadon Company (215 U. S. 


533). 


There have been distinctions drawn by 
the courts as to the classes of claims that 
might be asserted against this kind of bond. 
The bond protects the laborers of a con- 
tractor working in a quarry from which 
the contractor obtains stone to build a 
breakwater, although they do no labor on 


¢ 
(15) U. S. Fid. & Guar. Co. v. U. S. use 
Struthers Wells Co., 209 U. S.; U. S. use Harlan 





and Hollingsworth v. Schofield Co., 191 Fed. 944. | 


the site of the public work; it will not 
cover the charges of a common carrier for 
freight, for which there is a lien, but it 
will those of truckmen hauling short dis- 
tances ;** it covers the cost of false works 
necessary for the performance of the con- 
tract and incidental repairs of plant, but 
not the permanent repairs of plant which 
may be used elsewhere, nor the cost of the 
equipment and repairs of a launch used in 
transporting materials nor materials for the 
construction of dump cars, derricks, sheds 
for storing materials, or tools for work- 
men.** 


The bond protects the maker of patterns 
ised in making castings used in the con- 
struction of a ship which is a public work, 
and covers the claims of persons furnish- 
ing labor and materials for tle construc- 
tion of such a vessel.** This was decided 
in a case arising out of a contract for a 
vessel for the War Department, which was 
to be paid for on installments, the portion 
paid for becoming the property of the 
United States. Under the Navy Depart- 
rnent contracts a lien is reserved. for the 
portion paid for, the vessel becoming the 
property of the Government only on final 
acceptance. This distinction is brought out 
in United States y. Ansonia Brass and Cop- 
per Company (218 U. S. 452). As ves- 
sels for the navy are not public works while 
under construction, the contract bonds are 
not conditioned to pay for labor and ma- 
terial. 


It has been variously held that these 
bonds protect a person supplying coal to be 
used in a hoisting engine,” and that they 


(16) U. S. v. Farley, 91 Fed. 474; U. S. v. 
Simon, 98 Fed. 73. 

(17) U.S. Fid. & Guar. Co. v. U. S. use Bart- 
lett, 189 Fed. 339. 

(18) U. S. use McLaughlin Co. v. Morgan, 111 
Fed. 474; American Surety Co. v. Lawrenceville 
Cement Co., 110 Fed. 717; U. S. use Briscoe v. 
City Trust Co., 23 D. C. App. 155. 

(19) Title Guar. & Tr. Co. v. Puget Sound 
Works, supra. (Aff. in T. G. & T. Co. v. Crane 
Co., 219 U. S. 24). 
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do not cover fuel used to operate a dredge, 
20 or the oil used to lubricate its machin- 
ery.” 

Claims of laborers and materialmen are 
assignable, and the assignee may maintain 
an action on the contractor’s bond.22 The 
surety, in the absence of fraud, is not dis- 
charged of its liability to a materialman be- 
cause the latter has extended the time of 
payment by the contractor, in all events un- 
less it affirmatively appears that the surety 
was thereby injured ;** and even where the 
contractor and subcontractor enter into a 
binding agreement for such an extension, 
without the knowledge of the surety, where- 
by the surety is damaged, the surety is not 
discharged, where the extension is bona 
fide and is not in excess of a reasonable 
and customary credit.** It has been held, 
however, that a materialman, as to the 
surety, should apply payments coming from 
a Government contract to the materials 
furnished on that contract,*> and, again, to 
liquidate the cost of materials furnished 
before the payment.*® 


A person furnishing material through a 
subcontractor may not prove his claim, in 
bankruptcy, against the estate of the con- 
tractor, his only remedy, as against such 
contractor, being by suit on the bond.?" 
But the fact that one who has furnished, 
material directly to the contractor has 
proved a claim against the contractor’s 


(20) City Trust Co. v. Bryant, 147 Fed. 155. 

(21) U.S. use Chapman v. City Trust Co., 23 
D. Cc. App. 153. 

(22) U.S. use Standard Oil Co. v. City Trust 
Co., 21 D. C. App. 369. 

(23) U.S. v. Rundle, 100 Fed. 400; U. S. Fid. 
& Guar. Co. v. Bartlett, 189 Fed. 339. 

(24) U. S. Fid. & Guar. Co. v. Golden Pressed 
Brick Co., 191 U. S. 416; Chaffee v. U. S. Fid. & 
Guar. Co., 128 Fed. 918; U. S. ex rel. Montague 


v. Axman, 153 Fed. 982; U. S. Fid. & Guar. Co. v. 
U. S. use Griscom Spencer Co., 178 Fed. 692; 


U. S. use Van Sciver Co. v. U. S. Fid. & Guar. 
Co., 178 Fed. 721. 
25) U. S. use Delaware Hardware Co. v. 
Lynch, 192 Fed. 364. 
(26) U. S. use Heise v. American B. & T. Co., 
&d bed. 926. 
(27) U.S. v. Morgan, 111 Fed. 474. 





‘bankrupt estate, does not bar his suit on 
the contractor’s bond.** 


In a recent case it was decided that 
where, in a suit by a subcontractor on a 
contractor’s bond, one of the materialmen 
of that subcontractor intervened, the ma- 
terialman’s claim should be allowed di- 
rectly to him, and deducted from the al- 
lowance made to the subcontractor; and 
that the surety could not reduce the claim 
of the materialman by a claim for damages 
due to the delay in furnishing the material 
to the subcontractor, where the subcon- 
tractor had received the material and prom- 
ised to pay for it, and himself made no 
such claim on account of delays.?® 


An interesting series of unreported cases 
has been litigated in the Supreme Court of 
the District of Columbia, arising out of the 
surety’s liability under the class of bonds 
under discussion. It was held in Prairie 
State Bank v. United States (164 U. S. 
227) that the percentages retained by the 
Government until the completion of a con- 
tract formed, the United States being sat- 
isfied, a trust fund for the protection of 
persons furnishing labor and material in 
the construction of the public work, and 
the surety who, after a default by the con- 
tractor, had completed the work at a cost 
in excess of the amount received by him 
from the Government, was subrogated in 
equity to this fund. This principle has 
been applied to sureties who have paid 
labor and material claims under the acts 
of 1894 and 1905.°° In the unreported 
cases mentioned the practice has been to 
have a receiver appointed to collect the 
fund, and either pay labor and material 
claims, or reimburse the surety who has 
paid them. In one reported case the for- 


(28) Re Hawley, 194 Fed. 751. 

(29) Title Guar. & Sur. Co. v. U. S. use Gen. 
Elec. Co., 187 Fed. 98. 

(30) United States ex rel Tenn. Producers’ 
Marble Co. v. Empire State Surety Co., 197 Fed. 
429. 
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mer method was followed.** Here all the 
parties were resident and subject to direct 
process. In the other cases, while the Gov- 
ernment officials who were parties, were 
directly served, the contractor, a non-resi- 
dent, was served by publication. The Dis- 
trict of Columbia Code (sec. 105) gives 
this right of constructive service in equity 
cases which have for their immediate ob- 
ject the enforcement or establishment of 
any lawful right, claim or demand to or 
against any real or personal property with- 
in the jurisdiction of the court. Under the 
authority of Vaughan v. Northrup (15 
Pet. 1), it was contended that money in 
the Treasury has no situs, and is therefore 
not personal property within the jurisdic- 
tion of the District Court. But that court 
held that while such money might be 
ubiquitous, it is, among other places with- 
in the District, and subject to the jurisdic- 
tion of its court, which is a court of the 
United States. 

The Act of 1905 is full of ambiguities, 
some of which have received the attention 
of the courts, and some of which still re- 
main to be construed. There is now pend- 
ing in Congress a carefully prepared amend- 
ment to this law which, it is hoped, will 
remove these difficulties. At the same time 
it will somewhat restrict the measure of re- 
lief which may be obtained by subcon- 
tractors’ materialmen, requiring them to 
give suitable notice upon furnishing ma- 
terial, of an intention to hold the bond 
therefor. It is hoped that this will do away 
with the danger to the contractor, and his 
surety, of having to pay a second time for 
material for which the contractor has once 
paid his subcontractor, but for which the 
latter has not paid. Such a danger now 
exists, and is the most serious hazard of 
this class of obligations. 

Puitie WALKER. 

Washington, D. C. 


(31) Henningsen v. U. S. Fid. & Guar. Co., 
143 Fed. 810; Aff. 208 U. S. 404; Hardaway v. 
anne Surety Co., 150 Fed. 465; Aff. 211 U. S. 
£9) ° 


(32) Richards Brick Co. v. Rothwell, 18 D. C. 
App. 516. 





GAMING CONTRACTS—MONEY HAD AND 
RECEIVED. 





YALB JEWELRY CO. v. JOYNER. 





Supreme Court of North Carolina, October 9, 
1912. 





75 S. E. 993. 





A plaintiff shipping to defendant a lottery de- 
vice to facilitate the sale of goods, and goods 
on consignment under a contract by which title 
to all the property shall remain in plaintiff, and 
by which defendant agrees to sell the goods for 
a commission and remit the proceeds of sales 
less the commission, may recover not only un- 
sold goods, but also proceeds of sales in the 
hands of defendant. 





BROWN, J.: The plaintiff shipped to the 
defendant a “pull board,” together with a 
quantity of jewelry, razors, etc., on consign- 
ment under a contract by which the title to 
all the property remained in the plaintiff. The 
defendant agreed to sell the same for 20 per 
cent commission, the proceeds of sale to be 
kept separate from the defendant’s other 
funds, and remitted to the plaintiff, less the 
commission. The plaintiff brings this action 
to recover the unsold merchandise and $50 net 
proceeds of the sale. The court gave judg- 
ment for the plaintiff for the merchandise, and 
held that the pull board was a species of lot- 
tery or gambling device, to facilitate the sale 
of the goods, and that plaintiff was not enti- 
tled to recover the net proceeds of sales in de- 
fendant’s hands. The plaintiff excepted to the 
latter ruling. 

It is unnecessary more particularly to de- 
scribe the pull board, or to discuss the ques- 
tion as to whether its operation constitutes a 
lottery or gambling scheme within the defini- 
tion given in State v. Perry, 154 N. C. 621, 70 
S. E. 387. We assume for the sake of argu- 
ment that it does. This is not an action by the 
plaintiff against a purchaser to recover the 
purchase price of goods obtained by means of 
the pull board from its agent, the defendant, 
but an action to recover the goods in specie 
and the proceeds of sales from the plaintiff’s 
own agent. Under the contract, neither the 
title to the goods nor to the proceeds of sale 
ever vested in the defendant. On the con- 
trary, the contract specifically requires that 
they be kept separate and apart from the de- 
fendant’s property. In our opinion the plain- 
tiff has as much right to recover the proceeds 
of sale as the specific goods. 

The leading and oldest case on the subject 
is Terrant y. Elliott, 1 Bos. & P. 3, in which 
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it is held that A., having received money from 
Cc. to the use of B. on an illegal contract be- 
tween B. and C., shall not be allowed to set 
up the illegality of the contract as a defense 
in an action brought by B. for money had and 
received. In that case Eyre, C. J., said: “The 
question is whether he who has received mon- 
ey to another’s use on an illegal contract can 
be allowed to retain it, and that not even at 
the desire of those who paid it to him. I think 
he cannot.” In Farmer v. Russell, 1 Bos. & P. 
296, Buller, J., said: ‘“‘When it appeared that 
the agent had received the money to the plain- 
tiff’s use, it was immaterial whether the mon- 
ey was paid on a legal or illegal contract.” 
The principle upon which the plaintiff’s right 
to recover of his agent is recognized rests up- 
on the ground that an indebitatus is created, 
from which an assumpsit in law arises, and on 
that an action on the case may be maintained. 
The purchaser had the undoubted right to 
waive the illegality of the transaction and pay 
the money, and when once paid to the seller 
either directly, or to his use to a third person, 
the money cannot be recalled, and the third 
person cannot be permitted to retain it. Lem- 
on v. Grosskopf, 99 Am. Dec. 62, notes. A case 
very similar to this is to be found in Vermont 
—Baldwin v. Potter, 46 Vt. 403—in which it 
is held that a sales agent must account to his 
principal for money received in the course of 
his agency, although the sale as between prin- 
cipal and purchaser be illegal and void. See, 
also, Wilson v. Owen, 30 Mich. 475; Wood- 
worth v. Bennett, 43 N. Y. 275, 3 Am. Rep. 706. 

Another reason given in some cases is that 
it is contrary to good policy and morals to 
permit an agent to retain the property of his 
principal, although it may be employed in an 
illegal business under the agent’s control. As 
is said in 9 Cyc. p. 558: “No considerations 
of public policy can justify a lowering of the 
standard of moral honesty required of persons 
in those relations.” The general subject is 
fully discussed in Electrova Co. v. Insurance 
Co., 156 N. C. 237, 72 S. E. 306, 35 L. R. A. (N. 
S.) 1216, and Cotton Press v. Insurance Co., 
151 U. S. 368, 14 Sup. Ct. 367, 38 L. Ed. 195. 
There are a large number of cases cited in the 
notes sustaining these views. 

The plaintiff is entitled to judgment upon 
the facts found for the $50, as well as the 
goods. 

Error. 


Note.—Obligation of Agent to Account to 
Principal for Money Collected in the Execution 
of an Illegal Contract—It is seen that the in- 
stant case goes upon the theory, that money paid 
to an agent upon an illegal contract is held to be 





payment to one for the use and benefit of an- 
other, and that the relation of principal and 
agent has nothing to do with the matter. We 
do not find a great deal of authority on this 
question, but there is some little which is here 
submitted. 


The case of Lemon v. Grosskopp, 22 Wis. 447, 
99 Am. Dec. 58, the note to which is referred to 
by the instant case, seems to be in direct opposi- 
tion. Thus plaintiff sent to defendant tickets in 
a gift concert. He sold 258 and retained 19 for 
himself as purchaser. He also received from 
another agent of plaintiff $255 for tickets and 
gave to plaintiff a check for the full amount, 
which check not being paid, he gave a note and 
suit was brought upon the latter. The opinion 
said: “It was as well a part of his (defendant’s) 
agency to receive and account for the money as to 
sell the tickets. And an action to recover this 
money goes in affirmance of the illegal contract 
and to enforce the performance of this duty. 
* * * Tf the agent is dishonest in the transaction 
of the business—if he refuses to account for 
money which he has received for the tickets sold 
by him, should the court interfere and enforce a 
performance of his duty? It seems to us that 
the court must decline to interfere on either side, 
upon the maxim, ex turpi causa non oritur actio. 
* * * Tt seems to us that the obligation of the 
defendant to pay over the money which he has 
received for the tickets sold by him is so connect- 
ed with the illegal contract as to be inseparable 
from it, and that a court should not lend its 
aid to enforce it.” 

It is to be noted that it was conceded by plain- 
tiff that there could be no recovery for 19 tickets 
retained by the agent as purchaser. This case 
refered to the cases in 1 Bos. & P., pages 3 and 
296, referred to by the principal case, but thought 
them “not entirely applicable to the case before 
us. The difference is not very discernible, but 
still we are disposed to give it weight in our 
decision.” The difference spoken of was de- 
fendant’s employment to sell the tickets. 

As to the $255 given to defendant to be sent 
to plaintiff, this was held to be merely that of a 
stranger giving one money as the property of 
another and for the latter’s use and benefit. “It 
is disconnected with the illegal transaction and it 
is not affected by it.” It was ruled, therefore, 
the action was maintainable for $255.00. 

There seems to us no sensible distinction be 
tween agent’s obligation as to the 19 tickets he 
kept and the 258 he sold. He was sued for an 


,accounting and when he bought from himself 


that was the same as disposing of property to 
another, unless he was allowed to sell on credit, 
thus taking it that he was liable for proceeds of 
the sale of the 258 tickets. 

In Woodworth y. Bennett, 43 N. Y. 275, 3 Am. 
Rep. 706, referred to in the opinion in the instant 
case, there seems some resemblance to the in- 
stant case, but a contrary conclusion was ar- 
rivd at. The facts show that plaintiff, defendant 
and two others entered into a co-partnership to 
bid for public work, the bid to be in plaintiff’s 
name. Before the work was awarded they were 
paid to withdraw and sell their bid to another 
who was a higher bidder. The purchaser bought 
the bid, rave his note for the amount and paid 
it to plaintiff, it having been agreed that the 
money should be divided equally between the four. 
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Plaintiff sued the defendant, and he sought to have 
his proportion set off against plaintiff's demand. 
The opinion, after stating that the transaction of 
selling the bid was illegal, then attempts to dis- 
tinguish the case as not being within the prin- 
ciple “that a party whe pays: money to a third 
person for the use of another, which, on account 
of the illegality of the transaction, ‘he was not 
obliged to pay, such third p¢rson cannot inter- 
pose the defense of illegality.” It was said: “If 
the only illegal transaction was the contract with 
Haroun for the sale of the bid, this principle 
might be applicable, and would probably con- 
stitute a good answer to the objection to this 
counterclaim. The’ payment of the ‘money by 
Haroun completed that contract, and nothing re- 
mained unexecuted. But here the original part- 
nership was illegal; not because of its purposes 
and objects, but its composition was prohibited b: 
law. If a lawful firm should receive funds from 
an illegal traffic or business, it may be that the 
illegality would be regarded at an end and a 
division of the money would be enforced by vir- 
tue of the rights of the members under the 
contract of partnership. This is the utmost limit 
to which the rule can be applied. In such a case 
the obligation to divide would not arise out of 
the illegal purposes of the firm, nor would the 
division carry out any of those purposes, but the 
obligation would arise out of the contract of 
partnership itself. Here this contract was illegal. 
* * * In this case plaintiff agreed to pay the 
money, and defendant asks the court to compel 
him to perform his obligation. The answer to 
it is obvious. There is no obligation because it 
was incurred contrary to law. It rests upon the 
contract of partnership and that is void for 
illegality.” 

Why is this not applicable to the illegal con- 
tract of agency? The defendant was bound as 
agent to account, and not as a third person re- 
ceiving money for another’s use. He collected 
as he delivered. His principal participated in 
his acts, and there is a salutary purpose to be 
subserved in declaring that where a principal 
commissions an agent to do an illegal thing he 
shall derive no benefit from its accomplishment. 

We have examined the cases referred to, and 
especially those in regard to agency, and so far 
as we can discover, they go only to the extent that 
the agent must account for money paid to him 
for his principal, as in performance of an il- 
legal contract, where the agent has no participa- 
tion therein. In such cases he is a third person 
and his agency is merely authority to receive if 
the other party makes no resistance to perform- 
ance, but when he receives in enforcement of his 
illegal agency that is another matter. For cases 
on usual line see-Hovey v. Stover, 63 Me. 486; 
Daniels v. Barney, 22 Ind. 207; Chinn v. Chinn, 
22 La. Ann. 599. But the case of Woodworth v. 
Bennett, supra, enforces a distinction, which 
seems as well applicable to the relation of prin- 
cipal and agent as to that of partnership. c. 








CORRESPONDENCE. 





THE VALUE OF CONRAT’S RESEARCHES. 
Editor Central Law Journal: 

Max Joseph Adolph Conrat was about as far 
removed from contemporary American juris- 





prudence as well might be, but he had taken 
up as the field of his studies a subject in which 
all lawyers are, or should be deeply interested, 
and which need be, and will be much more 
studied, before a thorough understanding of 
either of the prevailing system (Romanistic and 
Germanic) can be obtained. 


Conrat was born in Breslau in 1848, and died 
at Heidelberg, Dec. 13, 1911. He took his doc- 
tor’s degree in 1870, and the title of his “dis- 
sertation” was: De natura soctetatum juris Ro- 
mani, quae vocantur publicae. From 1874 to 
1878 he was professor at the University of 
Zurich and from 1878 to 1907 at the University 
of Amsterdam; in the latter year he resigned 
for the purpose of devoting all of his time to 
scientific study and authorship. 


What had caught his interest, was the trans- 
mission of Roman law to Medieva] Europe, its 
influence upon Germanic law, and its trans- 
formation by contact therewith. 


Conrat was possessed of an enormous capacity 
for work; he not only plowed up entire new 
flelds of information, as when he, for the first 
time, published “Das Florentiner Rechtsbuch, 
ein System romanischen Privatrechts, aus der 
Glossatorenzeit,” Berlin, 1882, but he went over 
nearly the whole field of information upon the 
subject, always gathering up new facts as he 
went along, and showing connections and mu- 
tual influences where none such had hitherto 
been suspected. 


The results of his labor he laid down in a 
number of works, which have all the ear-marks 
of being fundamental], not only for the present, 
but for a long time to come. The principal ones 
of these are: “Geschichte und Literatur des 
Romischen Rechts im Frueheren Mittelalter, I,” 
Leipsic, 1891, and “Brevarium Alaricianum. 
Romisches Recht im Frankischen Reich in Sys- 
tematischer Darstellung,” Leipsic, 1903. His nu- 
merous articles in the year-books of learned so- 
cleties and other publications as well as his 
smaller works are too many to enumerate. 


The prominent characteristic of Conrat is his 
reliability. He is painstaking to a degree, posi- 
tive and eminently sober. Hypotheses and rac- 
ing after results, he does not indulge in, but he 
invariably proves his assertions. His books are 
not easy to read; you almost feel that it is fal- 
low land which is being plowed up while you 
look on, and that the toil is great. But in these 
days, when we have our faces turned towards 
uniformity of laws, at least in principles, Con- 
rat’s books are worth studying as showing 
where and how the difference arose, how small 
and accidental they often were originally, and 
as indirectly helping to point a way leading to 
greater conformity. 

Especially the first of the above named 


greater works would be well worth translating 
into English, 

(For some of the facts mentioned above, we 
are indebted to an article by Frantz Dahl in 
“Tidsskrift for Retsvidenskab,” 1912, 1 and 2). 

A. ¥. 

Philadelphia, Pa. 
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BOOKS RECEIVED. 





A Treatise on the Law of Street Railways, 
embracing Urban, Suburban and _ Interurban, 
Surface, Subsurface and Elevated Roads, wheth- 
er Operated by Animal Power, Electricity, Cable 
or Steam, Motor, by Henry J. Booth of the Col- 
umbus Bar, Second Edition—Revised and En- 
larged by Isaac C, Sutton and Paul H. Dennis- 
ton, of the Philadelphia Bar. Philadelphia, Pa. 
T. & J. W. Johnson Co. Review will follow. 


The Law Relating to Conflicting Uses of Elec- 
tricity and Electrolysis by George F. Deisser of 
the Philadelphia Bar. Philadelphia, Pa. T.°& 
J. W. Johnson Co. Review will follow. 

The New Competition an Examination of the 
conditions underlying the radical that is taking 
place in the Commercial and Industrial world. 
The change from a competitive to a co-opera- 
tive basis, by Arthur Jerome Eddy, author of 
the Law of Combinations, etc. New York and 
London, D. Appleton and Company. Review will 
follow. 

A History of Matrimonial Institutions, Chief- 
ly in England and the United States, with an 
introductory analysis of the literature and the 
theories of primitive marriage and the family 
by George Elliott Howard, Ph. D., Professorial 
Lecturer in the University of Chicago, Author of 
“Local Constitutional History of the United 
States.”” In three volumes. Price, $10.00 net; 
$10.70 prepaid. Chicago, Ill. The University of 
Chicago Press; Callaghan & Company. Review 
will follow. 

A History of French Private Law, by Jean 
Brissaud, late Professor of Legal History in the 
University of Toulouse. Translated from the 
second French edition by Rapelje Howell of the 
New York Bar, with introductions by W. S. 
Holdsworth, Reader in English Law in St. 
John’s College, Oxford, and John H. Wigmore, 
Professor of Law, Northwestern University. 
Price, $5.00 net. Boston, Mass. Little, Brown & 
Co. Review will follow. 








BOOK REVIEWS. 





300TH ON STREET RAILWAYS, SECOND 
EDITION. 

The first edition of this work appeared in 
1892, its author being Mr. Henry J. Booth of 
Columbus, Ohio, bar. The second edition is by 
Mr. Isaac C. Sutton and Mr. Paul H. Deniston 
of the Philadelphia bar, and they acknowledge 
invaluable assistance to the author of the first 
edition in reviewing their work, both text and 
notes and approving additions to the _ text. 
Naturally where so much decision has occurred 
in the interval of the two editions the original 
work would be greatly enlarged. 

In treatment there are embraced all character 
of street railways, urban, interurban, surface, 
subsurface, elevated, cable, electric, steam, mo- 
tor and horse power. Annotation to text is very 
extensive and cases cited run up into the thou- 
sands. 

This is a 


useful work for practitioners, and 


its arrangement makes it easily consulted as to 
particular questions. 

The volume is larger than the normal size, 
containing over 900 pages, is bound in law 
buckram, of good, readable type, both as to 
text and notes, and is published by T. & W. 
Johnson Co., Philadelphia, 1911. 


AMERICAN CASES ANNOTATED, 1912 A, 1912 
B, 1912 C. 

The Bancroft-Whitney Co. and the Edward 
Thompson Co., respectively of San Francisco, 
and Northport, L I, N. Y., publish American 
Cases Annotated to follow along after the great 
trinity, composed of American Decisions, Amer- 
ican Reports and American State Reports. The, 
plan appears the same as before, but the succes- 
sor volumes are of the digest size, as to length, 
breadth and thickness. Thus take the three 
volumes 1912 A, 1912 B, 1912 C, and they aver- 
age more than 1,400 pages. The cases are 
cited from original state reports and reporter 
systems and the notes refer likewise to these, 
to the trinity series and L. R. A., thus accom- 
modating the publication to every library prac- 
titioners may possess, 

The year of issue and its subdivision in 
Roman characters ought to be considered an 
advantage over mere numerals in volume 
numbering, both for judge and counsel, and 
the general merits of the annotations would 
seem to find reliable guarantees in the names. of 
the publishers of this new series. 

These volumes are bound in law buckram and 
eases reproduced and the annotations thereto 
are in excellent, readable type, hailing as we 
have said from the publishing houses of Ban- 
craft Whitney Co., San Francisco, and Edward 
Thompson Co., Northport, L. I., N. Y., 1912. 








HUMOR OF THE LAW. 





“Three months,” said the judge. 

“Your Honor,” bawled the lawyer, “can’t you 
mitigate the severity of that sentence? Would 
you send a beautiful actress to jail for three 
months?” ‘ 

“Three months is very light for shooting a 
man.” 

“But, judge, you don’t understand. In three 
months the case will have been forgotten and 
then my client will be a frost in vaudeville.”— 
Kansas City Journal. 





In the Justice’s Court of the City of Fresno, 
very recently, the complaining witness in a 
disturbance of the peace case, testified on di- 
rect examination, that defendant had called him 
a “sawed-off scab” and many other names. On 
cross-examination, owing either to a better 
memory or a greater desire to see the defendant 
convicted, the witness said the defendant call- 
ed him a “damn sawed-off scab.” Defendant's 
attorney remarked that, “on direct examination 
it was simply ‘sawed-off scab,’ without the 
‘dam,’’’ whereupon Attorney J. N. Sprouse, who 
was assisting in the prosecution, said that no 
one could be blamed for supplying a “damn” to 
* such a flow of abuse.—Docket. 
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1. Alteration and Award—Setting Aside.— 
That considerable time elapsed after an award 
was made before the court set it aside did not 
deprive it of power so to do, nor was the suc- 
cessful party precluded from asking therefor 
because he had taken down a part of the fund 
deposited as a guaranty to perform the award. 
—Thompson vy. Barber, Kan., 125 Paa 33. 

2. Attorney and Client—Accounting.—Where 
an attorney, for a consideration, fraudulently 
and without his client’s knowledge agreed to the 
entry of a judgment dismissing his client’s ac- 
tion, the client was entitled to an accounting 
in equity to ascertain and recover the consid- 
eration which he had received for his wrongful 
act.—Kelley v. Allin, Mass., 99 N. E. 273. 

3. Bailment—Seller—Where title to goods 
has passed, but they remain in the custody of 
the seller, he is presumptively a mere bailee 
and liable for their safe-keeping and delivery 
as a bailee—Cook & Laurie Contracting Co. v. 
Bell, Ala., 59 So. 273. 

4. Bankruptcey—Composition—An _ objection 
to a composition, because the bankrupt had com- 
mitted acts which would be a bar to discharge, 
based on an alleged omission to schedule cer- 
tain real property, was properly overruled, 
where it appeared that the property was omit- 
ted by advice of counsel, because the bankrupt 
had little, if any, equity therein, and there was 
no effort to conceal.—In re B. Jacobson & Son 
Co., C. C. A., 196 Fed. 949. 

&.———Contempt.—Imprisonment of bankrupts 
for contempt for failing to pay over withheld 
assets may be discontinued after a reasonable 
time on its appearing that they are unable to 





comply with the order.—In re Karp, U. S. D. C., 
196 Fed. 998. 

6. Discharge.—A discharge in bankrutpcy 
leaves intact all liens, except those specially 
stricken down by the bankruptcy act; the dis- 
charge releasing personal Hability only.—John 
Leslie Paper Co. v. Wheeler, N. D., 137 N. W. 
412. 

7.——Exemptions.—A bankrupt not entitled 
to an allowance of exemptions out of the pro- 
ceeds of a sale of merchandise the purchase 
price of which had not been paid at the time 
the bankruptcy proceedings were begun.—Mul- 
linix v. Simon, G C. A., 196 Fed. 775. 

8. Injunction.—Where the referee ordered 
a sale of the bankrupt’s property, free of liens, 
and that the lien of the mortgage should be 
transferred to the proceeds of the sale, and 
that the mortgagee might purchase the property 
and receive credit on his big, and on the day 
before the sale a creditor ‘who knew of the or- 
der of sale commenced a suit in a state court 
against the mortgagee to establish an equitable 
lien on the note and mortgage, the bankruptcy 
court might restrain the prosecution of such 
suit in so far as it would interfere with the 
sale and the right of the mortgagee under the 
decree.—In re Roger Brown & Co., C. C. A., 196 
Fed. 758. 

9. Partnership.—Where the members of a 
bankrupt partnership were a natural person 
and another partnership, which was dlso in- 
solvent, in the marshaling of assets, the con- 
stituent partnership is to be treated as an in- 
dividual partner, and its assets applied first to 
the payment of its own creditors.—In re Knowl- 
ton & Co., U. S. D. C., 196 Fed. 837. 

10. Banks and Banking—torgery.—A drawee, 
who pays to a bona fide holder a check to which 
the drawer’s name has been forged, cannot re- 
cover the amount of such payment.—Cherokee 














Nat. Bank v. Union Trust Co, Okla., 125 Pac. 
464. 
11. Trust Fund.—On insolvency of a bank, 


one for whom the bank held the proceeds of a 
collection in trust sufficiently traces the fund 
by tracing it to another fund with which it was 


commingled.—Hall v. Beymer, Colo., 125 Pac. 
561. 
12. Trust Fund.—Where money is placed in 





a bank for safe-keeping, and is not to be check- 
ed out by the depositor, or under an agreement 
with the bank to act as bailee or agent and 
deliver the money to some other person under 
certain conditions, or apply ‘it to special pur- 
poses, it is a special deposit; and the bank is 
an agent or bailee with no right to use it or 
mingle it with its own funds—Covey v. Can- 
non, Ark., 149 S. W. 514. 

13. Bills and Notes—Burden of Proof.—To re- 
cover on a bill of exchange, plaintiff must prove 
such of the indorsements as carry title to him, 
and it is error to receive the bill in evidence; 
without proof of the payee’s indorsement.—Jef- 
ferson County Savings Bank vy. Interstate Bav- 
ings Bank, Ala., 59 So. 348. 

14. Defenses —An indorsement on a note 
that it was given in connection with a contract 
for a deed to certain land does not make the 
note a part of another written instrument, de- 
livery of which must be proved to sustain an 
action on the note.—Lachenmaier v. Hanson, C. 
C. A., 196 Fed. 773. ’ 
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15.——-Oral Transfer.—A note payable to or- 
der may be transferred by delivery only, with- 
out indorsement, so as to vest the transferee 
with the complete title—Bank of Bromfield v. 
McKinlay, Colo., 125 Pac. 493. 

16. Brokers—Middleman.—A “real estate 
broker,” strictly speaking, is but a middleman 
whose office it is to bring the principals togeth- 
er for negotiation with each other, and trade 
upon such terms as may be mutually satisfac- 
tory.—Handley v. Shaffer, Ala., 59 So. 286. 

17. Carriers of Goods—<Act of God.—A carrier 
of freight is not precluded from asserting re- 
lease of liability for damage to a _ shipment 
through an act of God by accepting and retain- 
ing the freight charges paid.—Louisville & N. 
R. R. Co. v. McKenzie, Ala., 59 So. 345. 

18. Negligence.—Where a rallroad moves 
a burning car of cotton to save its own proper- 
ty, such action, and not the original fire, is the 
proximate cause of the burning of other prop- 
erty near which the car is moved.—Latta v. New 
Orleans & N. W. Ry. Co., La., 59 So. 250. 

19 Regulation.—The power of the govern- 
ment to regulate railroads to preserve the just 
relation between the public and the corporations 
serving it is undoubted. The right of the pub- 
lic is to have reasonable and uniform rates.— 
Louisville & N. R. Co. v. Railroad Commission 
of Alabama, U.S. D. C., 196 Fed. 800. 

20. Carriers of Passengers—Negligence.— 
Where a sick passenger occupying sleeping car 
accommodations was carried by her destination, 
the sleeping car company’s failure to notify the 
train conductor of the necessity of assisting her 
to disembark held actionable negligence.—Pull- 
man Co. v. Finley, Wyo., 125 Pac. 380. 

21. Commerce—Employees.—Where a _ train 
was being prepared to leave a town, and the 
conductor was engaged in getting it ready for 
transportation of freight, both within the state 
and beyond its boundaries, he was “engaged in 
interstate commerce” within the Bmployer’s Li- 
ability Act.—Neil v. Idaho & W. N. R. R., Idaho, 
125 Pac. 331. 7 

22. Conspiracy—Defenses.—It is no defense 
to a criminal prosecution for conspiracy to com- 
mit an offense against the United States that 
defendant acted in his professional capacity as 
an attorney.—Baird v. United States, C. C. A, 
196 Fed. 778. 

23. Constitutional Law—Delegated Power.— 
While the Legislature cannot delegate its pow- 
er to make, alter, or suspend a law, Smith Bill, 
which makes the excise commission an adminis- 
trative agent in the selection of licensees, is not 
invalid.—State v. Montgomery,’ Ala., 59 So. 294. 

24. Legislation.—Where the people have 
not incapacitated themselves by their Constitu- 
tion, they may pass any act by their represen- 
tatives in the Legislature not forbidden by the 
federal Constitution, and the act will be valid 
unless clearly repugnant to the state Constitu- 
tion.—State v. Erickson, Minn., 137 N. W. 385. 

25. Contracts—Architects.—Where an archi- 
tect is by a building contract made the sole ar- 
biter between the parties on matters concern- 
ing the work, and has knowledge of them, and 
does not object at the time, his failure to ob- 
ject amounts to an approval which cannot be 
renounced to the injury of the contractors.— 
Pippy v. Winslow, Ore., 125 Pac, 298. 














26.——Assignability.—The rule that a contract 
is assignable does not apply where the right 
created by the contract is coupled with a liabil- 
ity, or the contract involves a relation of per- 
sonal confidence, or is for personal services.— 
Winslow v. Dundom, Mont., 125 Pac. 136. 

27. Performance.—A recovery on a contract 
for work can only be had where the work has 
been fully performed and executed or where the 
contract has been abandoned by the parties, or 
where, by some act of the party sought to be 
charged for the work, a fulfillment of the con- 
tract was prevented.—Oldewurtel vy. William F. 
Bevan & Co., Md., 84 Atl. 66. 


28. Public Policy.—A contract which is vio- 
lative of public policy or positive law is not rat- 
ified by the recognition of its validity by a par- 
ty or his agent.—Parke, Davis & Co. v. Mullett, 
Mo., 149 S. W. 461. 

29. Rescission.—Where a contract of em- 
ployment is made jointly by 45 persons, a ma- 
jority cannot rescind over the protest of the 
others, and thus avoid liability on the contract. 
—Buster v. Fletcher, Idaho, 125 Pac. 226. 

30. Contribution—Joint Tortfeasors.—Where 
two are guilty of negligence which proximately 
causes or contributes to the injury of a third, 
the one of them of whom he recovers cannot 
have indemnity or contribution from the other. 
—Cleburne Electric & Gas Co. v. McCoy, Tex., 
149 XS W. 534. 

31. Corporations—Confidential Relation.—The 
president; general manager, treasurer, and di- 
rector of a corporation is in such relationship 
to it that he is bound to protect its rights, and 
to act openly and above-board.—Sprague  v. 
Stratton-Massachusetts Gold Mines Co., Colo., 
125 Pac. 490. 

32. Foreign Corporation.—A foreign cor- 
poration once engaged in domestic business 
within a state cannot be excluded or regulated 
so as to destroy vested constitutional rights.— 
H. K. Mulford Co. v. Curry, Cal., 125 Pac. 236. 

33. Foreign Corporations.—The attempt of 
a foreign corporation, assignee of a chattel 
mortgage, to foreclose it in this state by statu- 
tory proceedings held not an “action,” within 
the statute preventing a foreign corporation 
from maintaining an “action” in this state on a 
contract made here.—Herald & Globe Ass'n. v. 
Clere Clothing Co., Vt., 84 Atl. 23. 

34.——-Gratuitous Shares.—The voting of gra- 
tuitous shares of corporate stock to a promoter 
is beyond the power of the directors—McAllis- 
ter v. American Hospital Ass’n., Ore., 125 Pac. 
286. 

35.——Sale of Stock.—A party offering to re- 
turn stock purchased on fraudulent represen- 
tations may resort to equity to have the trans- 
actions set aside, so that, if rescission is grant- 
ed, full relief for a return of the money wrong- 
fully obtained may be decreed.—Ginn vy. Almy, 
Mass., 99 N. E. 276. 

36.——Sale of Stock.—Where the seller of 
mining stock‘represented that the stock offer- 
ed :was treasury stock and that the money paid 
for it would. go to the development of the prop- 
erty, but in fact sold stock which he owned 
himself, the buyer was entitled to rescind.—Gray 
v. Reeves, Wash., 125 Pac. 162. 

37. Ultra Vires.—A corporation unless ex- 
pressly forbidden so to do, may acquire rights 
of contract and property in a foreign jurisdic- 
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tion.—H. K. Mulford Co. v. Curry, Cal., 125 Pac. 
236. 

38. Void Incorporation.—Where the certifi- 
cate of incorporation falsely stated that the cap- 
ital stock was wholly paid in contrary to Code 
1907, §§ 3445, 3446, 3447, the incorporation was 
void.—Floyd v. State, Ala., 59 So. 280. 

39. Criminal Law—Insanity.—In a prosecu- 
tion for homicide, where defendant set up in- 
sanity, evidence of statements made by defen- 
dant after his arrest,, showing his realization of 
the crime, was admissible-—Commonwealth  v. 
Spencer, Mass., 99 N. E. 266. 

40. Nune Pro Tunc Judgment.—Where a 
defendant is tried, convicted, and sentenced to 
imprisonment, but the judgment is not entered 
on the records, the error may be corrected at 
any time by an order nunc pro tunc.—Ex parte 
Riggert, Okla., 125 Pac. 485. 

41. Pronouncing Sentence.—On conviction, 
the court is under an absolute duty to pronounce 
sentence, and has no discretion, as a disciplin- 
ary measure, to suspend it.—State v. Sapp, Kan., 
125 Pac. 78. 

42. Res Gestae.—Declarations by the wife 
and child of decedent, made while accused was 
shooting decedent, begging accused not to shoot 
decedent, are admissible as a part of the res 
gestae—Redman v. State, Tex., 149 S. W. 670. 

43. Damages—Subrogation.—Where property 
covered by a fire policy was destroyed by fire 
set by a railroad company, and insurer paid the 
amount of the policy and the railroad company 
paid the balance of the loss, the liability of the 
company to the owner was_ settled.—British 
American Assur. Co. v. Colorado & S. Ry. Co., 
Colo., 125 Pac. 508. 

44. Deeds—Burden of Proof.—In a suit to 
quiet title against a deed to defendant which 
plaintiff claims defendant forged, and which 
bears upon its face evidence of mutilation, the 
burden is on defendant to show a valid convey- 
ance.—Butts v. Purdy, Ore., 125 Pac. 313. 

45. Consideration.—Where the considera- 
tion of a deed is the grantee’s agreement to sup- 
port the grantor, the grantor or his heirs can 
sue to cancel the deed upon the ground of fraud 
evidenced by misrepresentation or failure of 
consideration on the grantee’s part.—Long v. 
Long, Ark., 149 S. W. 662. 

46. Divorce—Alimony.—The_ district court 
may award to the wife as permanent alimony 
@ gross sum and make it a lien on the husband’s 
real estate.—Longbotham v. Longbotham, Minn., 
137 N. W. 387. 

47. Easements—Dedication.—Persons buying 
residence lots adjacent to parks shown in plats, 
referred to. in their contracts, and their gran- 
tees, have an easement in the parks so dedicat- 
ed.—East Atlanta Land Co. v. Mower, Ga., 75 S. 
EB. 418. 

48. Electricity—Insulation.—If failure of a 
telephone company to insulate its wire was the 
cause of electricity being communicated thereto 
from the wire of an electric company and was 
the proximate cause of the injury of an em- 
ployee of the telephone company, the electric 
company was not liable therefor.—Cleburne 
Electric & Gas Co. v. McCoy, Tex., 149 S. W. 534. 

49. Equity—Carelessness of Attorney.—Mere 
carelessness or, incompetency of an attorney ig 
insufficient to warrant equitable relief against a 
decree rendered against his client—Long v. 
Long, Ark., 149 S. W. 662. 




















50.——Consideration.—The transfer of a mere 
possibility not coupled with an interest will be 
enforced in equity, if fairly made for an ade- 
quate consideration.—Winslow v. Dundom, 
Mont., 125 Pac. 136. 

51. Evidence—Assignment for Creditors.—The 
terms of a written assignment for the benefit of 
creditors cannot be varied by parol evidence of 
an understanding by the assignor that he was 
to be released from all indebtedness.—Murphy 
v. Panter, Ore., 125 Pac. 292. 

52. Expert Testimony.—Where a physician 
had made a physical examination of one suing 
for a personal injury and testified that X-ray 
plates substantiated his diagnosis, he was com- 
petent to give the result of the examination.— 
United Rys. & Electric Co. v. Dean, Md., 84 Atl. 
75. 

53. Judicial Notice—The Supreme Court 
will take judicial notice of the accession, offi- 
cial seal, and continuance in office of a notary 
public, and to inform itself respecting such 
facts will refer to the official records of the 
state department.—Butts v. Purdy, Ore., 125 Pac. 
313. 

54, Judicial Notice.—The courts will take 
notice of all inventions that have become of 
common and general use, and will take notice 
of the manner of communicating by telephone.— 
Union Const. Co. v. Western Union Telegraph 
Co., Cal., 125 Pac. 242. 

55. Exemptions—Insurance.—Where a _hus- 
band takes out a life policy payable to his wife 
which provides that if he survive her the pro- 
ceeds shall be payable to him, and he dies with- 
out transferring or bequeathing the policy, 
leaving no wife or children, the proceeds are 
subject to his debts.—Gilchrist v. Jeffcoat, Fla., 
59 So. 243. 

56. Execution—Crop on Shares.—A _ person, 
growing a crop on shares, has such a property 
in his share as may be sold under due process 
of law or otherwise.—Truitt v. Warrington, Del., 
84 Atl. 9. 

57. Executors and Administrators—Carrying 
on Business.—An executor: who carries on a tes- 
tator’s business under authority of the will and 
uses the profits in payment of rightful charges 
is not personally liable to a creditor of the busi- 
ness for misappropriation.—EHisenstadt Mfg. Co. 
v. Copeland, Tex., 149 S. W. 713. 

58. ‘Void Sale.—Administrator’s sale of land 
to pay debts void at law for defects in service 
of the citation held equally void in equity.— 
Browne v. Coleman, Ore., 125 Pao. 278. 

59. False Pretenses—Evidence.—An accusa- 
tion of false pretenses may be sustained by evl- 
dence of the obtaining, in the manner alleged, 
of a less amount of money than that averred.— 
Hope v. State, Ala., 59 So. 326. 

60. MFraud—False  Representations.—When 
men deal as friends, and one accepts as true 
false representations of the other, which, but 
for the relation of friendship, would put him 
on inquiry, the law will protect him in his trust. 
—Gray v. Reeves, Wash., 125 Pac. 162. 

61. Fraudulent Conveyances—Creditors.— 
Where a grantor conveyed all of her property 
in consideration of a promise of future support, 
she had an interest in it subject to execution; 
such conveyance being presumptively fraudu- 
lent as to existing creditors.—Baxter v. Baxter, 
Cal., 125 Pac. 359. 
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62. Estoppel—aA deed of lands is effective 
to pass title and binding on the grantor, his 
heirs, executors, and administrators, even if 
made with intent to hinder, delay, or defraud 
creditors.—Byrd v. Hall, C. C. A., 196 Fed. 762. 

63. Garnishment—Debts Garnishable:-—Only 
such debts or money demands can be reached by 
garnishment as the defendant himself might re- 
cover in an appropriate action of debt in his 
own name.—Grand Lodge United Brothers of 
Friendship and Sisters of Mysterious Ten, Ala., 
59 So. 307. 

64. Gifts—Inter Vivos.—Property, to be the 
subject of a gift inter vivos, must be in exis- 
tence at the time the gift is made.—Humphrey 
v. Ogden, Colo., 125 Pac. 110. 

65. Good Will—Defined.—"'Good will” is “the 
advantage or benefit which is acquired by an 
establishment beyond the mere value of the 
capital stock, funds, or property employed there- 
in, in ocnsequence of the general public pat- 
ronage and encouragement which it receives 
from constant or habitual customers on account 
of its local position, or from celebrity or repu- 
tation for skill, or affluence or punctuality, or 
from other accidental circumstances or necessi- 
ties, or even from ancient partialities or preju- 
dices.”—Brown v. Benzinger, Md., 84 Atl. 79. 

66. Guaranty—Indorsers.—The guaranty of an 
indorsement on a check applies only to the in- 
dorser, and does not. protect the drawee against 
the risk of cashing a check to which the mak- 
er’s name is forged.—Cherokee Nat. Bank v. 
Union Trust Co., Okla., 125 Pac. 464. 

67. Habeas Corpus—Remedy.—Habeas corpus 
does not lie to correct mere irregularity of pro- 
cedure where there is jurisdiction; and in such 
case the errors can only be reviewed on appeal. 
—Ex parte Woods, Okla., 125 Pac. 440. 

68. Remedy-—One pleading guilty to 
crime is not entitled to relief on habeas corpus 
because the sentence imposed is erroneous, or 
is one which the court has not the power to pro- 
nounce.—People ex rel, Price v. Hayes, 136 N. 
Y. Supp. 854. 

69. Husband and Wife—aAlienation of Affec- 
tions.—In an action by a wife against the pa- 
rent of her husband for alienation of his affec- 
tions, no recovery can be had, unless there is 
clear proof that defendant acted maliciously 
and with a purpose to alienate, though the hus- 
band may have been induced to leave his wife 
by the advice of his parents.—Greuneich v. 
Greuneich, N. Dak., 187 N. W. 415. 

70. Antenuptial Agreement.—If the intend- 
ed wife is competent and has a fair knowledge 
concerning her future husband’s property, her 
antenuptial agreement should not be set aside 
merely because the provision made for her is in 
great disproportion to his property.—Gordon v. 
Munn, Kan., 125 Pac. 1. 

71. ¥Indemnity—<Action for.—The liability of 
the surety on a bond to hold third persons harm- 
less from any injury from the use or keeping of 
explosives by the obligor arises upon a breach 
of condition, and not upon the recovery of judg- 
ment against the obligor.—Miano v. Empire 
State Surety Co., 136 N. Y. Supp. 920. 

72. Imsurance—Conditions.—Conditions in a 
fire insurance policy are not extended by impli- 
cation to matters not clearly within the condi- 
tions according to the usual and ordinary mean- 
ing of the words used.—Liverpool & London & 
Globe Ins. Co. v. Lavine, Ala., 59 So. 336. 

73. Estoppel.—One who signs an applica- 
tion for life insurance without reading it, upon 
the assurance of the soliciting agent that it 
conforms to oral representations, may refuse to 
accept a policy not meeting the representations, 
notwithstanding the application contains a pro- 
vision that no statement made by the solicitor 
would affect the rights of the company.—Evans 
v. Central LifewIns. Co., Kan., 125 Pac. 86. 

74. Insurability.—One may lawfully pro- 
cure insurance upon his own life for the bene- 
fit of any other person, notwithstanding want of 
insurable interest in the beneficiary.—Cain vy. 
Knights of Pythias of North and South Ameri- 




















ca, Europe, Asia, Africa, and Australia, Ga., 75 
8S. E. 444, + 


75. Imterest—Judgment in Tort.—Interest up- 
on a judgment for damages, in tort, should be 
allowed from the date of the judgment, not 
from judicial demand.—Latta vy. New Orleans & 
N. W. Ry. Co., La., 59 So. 250. 


76. Imtoxicating Liquors—Nuisance.—A liquor 
dealer has no right to appeal, any more than 
any other citizen, from an order prohibiting the 
sale or piving away of intoxicants within three 
miles of a schoolhouse, unless he makes himself 
a party to the proceeding, since the statute 
which authorizes such prohibition is a police 
regulation as to which no person is interested, 
except in a public way.—Bailey v. West, Ark., 
149 S. W. 511. 


77. Judgment—Perjury.—Suit may be main- 
tained to cancel a judgment obtained on per- 
jured testimony on a discovery of the perjury 
thereafter.—Davis v. Jones, Tex., 149 S. W. 727. 

78. ‘Void and Voidable——The words “void” 
and “voidable,” as affecting the question of col- 
lateral or direct attack on a judgment, do not 
denote different degrees of faultiness, but is 
merely a classification based upon the source 
from which the evidence to show fault comes.— 
Kavanagh v. Hamilton, Colo., 125 Pac. 512. 

79. Landlord and Tenant—Holding Over.— 
Where there is a holding over by a tenant from 
year to year, the landlord’s right to insist on 
the continuance of the tenancy for a year is un- 
affected by the tenant’s refusal to renew the 
lease and the giving of notice that he expects 
to vacate within a few days.—King v. Robinson, 
Ala., 59 So. 321. 

80. Prescriptive Title—One cannot acquire 
a prescriptive title to lands which he holds un- 
der a perpetual lease—Trustees of Caledonia 
County Grammar School v. Kent, Vt., 84 Atl. 26. 

81.——Subletting.—-A landlord in a lease stip- 
ulating for forfeiture for subletting without his 
consent may insist on a forfeiture of the lease 
for a subletting without his consent without 
first returning to the tenant the rent for the 
proportion of the month remaining after learn- 
ing of the subletting —Hepp Wall Paper & 
Mercantile Co. v. Deahl, Colo., 125 Pac. 491. 

82. Larceny—Evidence.—Evidence that accus- 
ed took and carried away the carcass of a hog 
belonging to prosecutor with intent to steal it 
was insufficient to sustain a conviction of the 
statutory offense of hog stealing.—Smith v. 
State, Ga., 75 S. E. 447. 

83. Limitation of Actions—Shortening Period. 
—A statute allowing one year after its passage 
within which actions may be brought on causes 
already accrued is not invalid as fixing an un- 
reasonably short period of limitat'on.—Hoko 
River Boom Co. v. Fairservice, Wash., 125 Pac. 


145. 

84. Starting Point.—Where a contract was 
reviewed within the period of limitation, a pe- 
tition declaring on the debt will be considered 
as declaring on the renewal contract in order 
to defeat the plea of limitations.—Cain v. Bon- 
ner, Tex., 149 S. W. 702. 

85. Malicious Prosecution—Investigator of.— 
Where a criminal] action was commenced with- 
out probable cause, in bad faith, and with a ma- 
licious motive, the instigator is liable to the ac- 
cused in an action for malicious prosecution.— 
Hammond v. Rowley, Conn., 84 Atl. 94. 

86. Marriage—Foreien Law.—The law of Tur- 
key governing the marital status of a Christian 
man and woman domiciled there, that the act’ 
of the wife renouncing Christianity, and embrac- 
ing the Mohammedan religion, and marrying 4 
Mohammedan, nullifies the former marriage, will 
be given force in Massachusetts.—Kapigian v. 
Der Minassian, Mass., 99 N. F. 264. 

87. Master and Servant—Constitutional Law. 
—An employer has no inherent right to coerce 
an employee to make, as a condition of remain- 
ine in his employment, a contract not to be- 
long to a labor organization —State v. Coppage, 
Kan., 125 Pac. 8. 

88. Violation of Rules.—Violation by em- 
ployee of rules held not excused by their cus- 
tomary violation. unless the employer knew of 
the violation.—King v. Woodward Iron Co., Ala., 
59 So. 264. 

89 Wrongful Discharge.—Plaintiff, employ- 
ed by defendant as a traveling salesman, may 
ghow, as a natural and proximate result of de- 
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fendant’s breaching the provision of the con- 
tract to pay his expenses, and leaving him 
stranded in another state, the expense incurred 
by him in returning home.—Buford v. Graden, 
Ala., 59 So. 368. 

90. Mechanics’ Lien—Excess Payménts.—That 
the owner of certain buildings under construc- 
tion paid out money in excess of the contract 
price was no defense to its liability for labor 
claims which were the proper subject of liens, 
—Smoot v. Checketts, Utah, 125 Pac. 412. 

91. Legal Rights.—While equity may allow 
a mechanics’ lien claimant something for insuffi- 
cient work, it canmhot disregard the legal rights 
of the parties.—Pippy v. Winslow, Ore., 125 Pac. 





92, Mortgages—Fraudulent Grantee.—Fraudu- 
lent grantee mortgaging property to a bona fide 
mortgagee is liable to the creditor for the 
amount of A incumbrance.—Tate v. Sanders, 
Mo., 149 S. 485. 

93. Nemes c hange of.—A man may lawfully 
change his name without resort to legal pro- 
ceedings, and proceedings thereafter instituted 
against him under his assumed name will bind 
him and those claiming under him.—Christian- 
son v. King County, U. S D. C., 196 Fed. 791. 

Negligence—Invitee.—A grocery company 
is not liable for injuries to a patron from a fall 
due to her slipping upon a fatty substance on 
the floor, unless it or its agents knew, or by 
the exercise of reasonable diligence could have 
known, of the presence of such substance.—John 


Thompson Grocery Co. v. Phillips, Colo., 125 
Pac. 563. 
95. New Trial—Damages.—Where the dam- 


ages are limited to pain, loss of sleep, physical 
or mental suffering, the amount fixed by the 
jury is in most cases controlling.—Ferrari_ v. 
Brooks-Harrison Fuel Co., Colo., 125 Pac..125. 
96. Nuisance—Abutting Owners.—Abutting 
owners suffering a special injury from nuisance 
in the street, distinguished from that suffered 
by the general public, may maintain an action 


for injunction against the nuisance.—Interna- 
tional Lumber Co. v. American Suburbs Co., 
Minn., 137 N. W. 395. 


97. Partnership—Legal Entity.—A partnership 
has no independent existence or legal entity, 
but has a name by which individuals conduct a 
joint business, and through which certain equit- 
able rights in marshaling assets are acquired.— 
In re Peck, N. Y., 99 N. E. 258. 

98. Payment—Burden of Proof.—A party 
pleading payment as a defense has the burden 
of proving it—Continental Gin Co, v. Benton, 
Ark., 149 S. W. 528. 

99. Principal and Agent—Proxies —Stock- 
holders of a corporation, by giving proxies to 
vote at stockholders’ meetings to the directors 
and trustees, were not charged with knowledge 

ossessed by such directors and trustees, where 
Enowledge of the facts were being withheld 
from the stockholders by the directors and trus- 
tees themselves.—Tooker v. National Sugar Re- 
fining Co. of New Jersey, N. J., 84 Atl. 10. 

100. Revocation.—An interest in property 
upon which the power is to operate, and not 
merely an interest in the exercise of the power, 
is essential to make it one coupled with an in- 
terest.—Schilling v. Moore, Okla., 125 Pac. 487. 

101. Quieting Title—Estoppel.—That plaintiff 
sought to show title in her devisor by adverse 
possession did not prevent her from proving ti- 
tle through a common source.—Benbow v. Har- 
vin, S. Car., 75 S. E. 414. 

10z. Ratlroads—Locomotive Sparks.—Proof 
that property has been destroyed by sparks from 
a locomotive creates a presumption of negligence 
of the railroad company or its employees.—-St. 
Louis. I. M. & S. Ry. Co. v. Marlin, Okla., 125 
Pac. 482. 

103. Receiving Stclen Goods—Intent.—To -ren- 
der a person guiltv of receiving stolen goods 
knowing them to have been stolen, it is not nec- 
essary that he should receive them with a 
fraudulent intent.—State v. Rich, Mo., 149 S. 


4. 

104. Refogmation of Instruments—Evidence. 
—The court has no power to reform a will to 
conform to the intert of the testator, shown by 
external evidence —Holmes vy. Campbell College, 
Kan., 125 Pac. 25. 

105. Sales—Breach of Contract—Where a 
breach of contract by a seller of cattle is relied 











on and the buyer shows that the seller merely 
expressed an opinion as to the character of the 
cattle, the buyer may not recover unless he al- 
leges and proves that the seller knowingly and 
willifully misrepresented his opinion.—O Brien 
v. Von Lienen, Tex., 149 S. W. 723. 

“106. Breach of Contract.—A seller of hops 
cannot excuse his nonperformance by proof that 
the hops raised were of a quality inferior to 
that stipulated for in the contract; the buyer 
having his option to accept such hops is satis- 
faction of the contract.—Wolf v. Hougham, Ore., 
125 Pac. 301. 

107. Condition Precedent.—After title to 
goods has passed to the buyer, destruction does 
not affect the rights of the seller as such, un- 
less the contract imposed on him the obligation 
to deliver the goods safely as a condition pre- 
cedent to the buyer’s obligation to accept or pay 
for them—Cook & Laurie Contracting Co., v. 
Bell, Ala., 59 So. 273. 

108. Place of Delivery.—Where a contract 
of sale does not fix the place of delivery, the 
seller is not bound to send or deliver the prop- 
erty to the buyer at any other place than that 
where it was kept when the contract was made. 
—Mann & Beach v. Flynn, Ore., 125 Pac. 274. 

109. Rescission.—Wihere a _ buyer, before 
time for delivery, notifies the seller that he will 
not accept the goods, the seller may rescind and 
sue for damages, or, may treat the contract as 
continuing, offer performance, resell, and recov- 
er the difference between the contract price and 
the price on resale.—Southern Flour & Grain Co. 
v. St. Louis Grain Co., Ga., 75 S. E. 439. 

110.——Sample.—A buyer of goods sold by 
sample cannot rescind the sale for defects there- 
in, and refuse to pay therefor, while still re- 
taining the goods and refusing to deliver them 

to the Tg oe Pottery & Glass Co. v. 
Black, Tex., 149 S. W. 735. 

111, Second Hand Machinery.—In the sale 
of secondhand machinery there is ordinarily no 
implied warranty as to its quality or condition. 
—Yellow Jacket Mining Co. v. Tegarden Bros., 
Ark., 149 S. 8. 

112. Set-on and Counterelaim—Recoupment. 
—Recoupment is the right of a defendant in the 
same action to claim damages from the plaintiff 
for some cross-obligation or violation of duty 
relating to the contract sued on.—Hawthorne 
v. Murray, Del., 84 Atl. 5 

113. Specific Performance—Burden of Proof. 
-~The burden of proof is on one claiming spe- 
cific performance of an option to purchase land 
to establish that he exercised his option within 
the time stipulated, or that the time was con- 
tinued.—Hall v. Hyle, 136 N. Y. Supp. 887. 

114. Telegraphs und Telephones—Damages.— 
Plaintiff cannot recover against a_ telegraph 
company for wanton failure to deliver a tele- 
gram announcing the condition of her son, 
where she ‘was not a party to the contract for 
transmission of the message and suffered no 
other injury than mental -anxiety and distress. 
—Western Union Telegraph Co. v. Brown, Ala., 
59 So. 329. 

115. Tenancy in Common—Exclusive Posses- 
sion.—Where a: cotenant of a mining tunnel 
makes use of the same for his exclusive bene- 
fit, he is bound to recompense his co-owner for 
what such use of the latter’s interest is rea- 

















sonably worth.—Morton vy. Laesch, Colo., 125 
Pac. 498. 
116. Wendor and Purchaser—Option.—An ac- 


ceptance of an option to purchase real estate 
involves the’ actual payment or tender of the 
price, unless the vendor by his conduct excuses 
actual tender.—Winslow vy. Dundom, Mont., 125 
Pac. 136. 

117. Unrecorded Deed.—It is upon one 
claiming under an unrecorded deed to show any 
matters which avoid the effect of a previously 
recorded deed.—Kelsey v. Norris, Colo., 125 Pac. 


111. 

118. Wills—Codicil—A will and codicil are 
separate instruments for the purpose of con- 
sidering the formality of their execution.—Os- 
burn v. Rochester Trust & Safe Deposit Co., 136 
N. Y. Supp. 859 

119. Testamentary Capacity. — Testimony 
that testatrix was not particularly intellectual 
was insufficient to rebut the presumptions of 
mental capacity—In re Seymour’s Will, 136 N. 
Y. Supp. 942. 
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